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P-ROCEEDI-NGS
9:53 a.m
CHAI RPERSON GRI FFI' S:  Good nor ni ng, | adi es
and gentl enen. Let ne call to order our Special
Public Meeting of the 15'" of Novenmber 2005. M nane
is Ceoff Giffis, Chairperson. Joining ne today is
the Vice Chair, Ms. MIler, and our other Menber, M.
Etherly will be joining us nonentarily. Representing
the National Capital Planning Conmi ssion is M. Mnn
and representing the Zoni ng Commi ssion with us on our
deci sion in our Special Public Meeting this norningis
M. Parsons.
|"mgoing to be very brief in ny opening
for this Special Public Meeting, so we can get on to
our regular scheduled hearing and we wll be
expeditious in doing that. However, | would ask that
peopl e, please, turn off cell phones and beepers at
this tine, sowe don't disrupt the transm ssion of our
recording. O course, this is the tine at which we
will deliberate on a hearing or an appeal that has
al ready been heard. No additional information is
taken in to the record for deliberation and our
decision will be forthcom ng as we nove ahead.
Wth that, | think " mgoing to nove right

into our first decisionand | will have a nore | engthy
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opening for our hearing as | call that to order.
However, let ne do say a very good norning to M.
Bailey on ny very far left with the Ofice of Zoning,
Ms. Rose also with the Ofice of Zoning and M. My,
M. Nyarku is also assisting all of us and will be in
and out during our proceedings for the entire day.

M. My?

MR,  MOY: Yes, sir. Good norning, M.
Chai rman, Menbers of the Board. The first and only
case for the Special Public Meeting this norning is
Appeal No. 17335 of Kalorama Citizens Association,
pursuant to 11 DCVMR 3100 and 3101, from the
adm ni strative deci sion of the Zoni ng Admi ni strator of
t he Departnent of Consumer and Regul atory Affairs.

The appellant alleges that the Zoning
Adm ni strator erred by issuing Building Permt No. B,
as in bravo, 46999, dated March 2, 2005, allow ng the
erection of a roof deck. The appellant contends that
the roof deck violates the maxi num buil ding height
under subsection 2510.1 (Congressional Limtation on
Bui | di ng Hei ghts). The subject property is |located in
the R-5-D District at prem ses 1819 Bel nont Road,
N. W, and that's in Square 2551, Lot 45.

On Cct ober 18, 2005, the Board conpl eted

public testinmony on the appeal and scheduled its
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deci si on on Novenber 15, 2005. The Board requested a
nunber of post-hearing docunents. The staff is going
to be brief and say that filings have been submtted
fromthe appellee, which is DCRA, and the intervenor,
which is Montrose LLC, and they were filed tinely and
they are identified in your case folders as Exhibits
27 and 26, respectively.

The record al so has a joint response from
the appellant and the ANC-1C and that was filed on
Novenber 8, 2005 and is identified as Exhibit 28. And

that's going to conplete the staff's briefing, M.

Chai r man.

CHAI RPERSON CGRI FFI' S:  Thank you very much,
M. My. | appreciate your succinctness in review ng
this. | may go a little bit further and state that,

of course, there is an entire other case that the
Board had heard on this and what we have in this
appeal is that there is a deck that is said to not be
perm ssi bl e by the Height Act, therefore, the permt
should not have been submtted and that railing
attached to that deck also would be in violation. So
that's the two, let's say, specific elenents that we
wi |l be discussing today.

First of all, let ne back up alittle bit

and | think it is inportant to understand how we got
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here in |l ooking at this and howwe' re actual ly getting
into, I think, a very surgical |ook at the height of
this building. It's pretty clear that the Zoning
Commi ssion in setting up the zone district on this
block allowed for a 90 foot height of structures,
based on the zoning district.

It is, obviously, clear that one cannot
wi th our | ocal regul ati ons supersede or go agai nst the
federal regulations. The 1910 Hei ght Act indicates
that 70 feet is the permssible height. And it is
specifically laid out howthat is to be neasured.

| want to start with the first |evel
el enent, that is of the roof patio, and whether that
exceeds, woul d exceed or does exceed or whether there
was an error in issuing the permt of this. 1 think
| don't need to get into a lot of different |evels
that | mght have if this was in a different place on
the building, because the docunments that have been
shown and submitted and it's, in fact, in the building
owner's Exhibit B, show the section of the building
and where they have neasured the height of the
bui l di ng, too, and then there is a second sheet noted
as A-2, a detail of the revised roof patio as titled.

And it shows very clearly in the graphic

docunent ati on the hei ght of the all owabl e hei ght and
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that this area, this patio areais belowit. So | do
not find any other evidence in the record that would
go to ny conclusion that this was not correct, but
rather that it rose above that and, therefore, would
not need ne to go into further deliberation on whet her
if it did raise above that 70, would it be in
vi ol ation of the Height Act or not.

So what we are left with is arailing and
in that elenment there are several things that | think
we wll discuss and perhaps succinctly. W have an
argunent that has been brought forth that the safety
railing around this area has been approved under a
| ongst andi ng, under an interpretation that this is an
al | owabl e aperture, one m ght say, or accessory to or
requi renent of any sort of equi pment or animation of
a roof |evel.

The other aspect | think that it will go
tois that the argunent that has been brought forth of
this human occupancy and whether if you put a
guardrail around this, does that allow for human
occupancy? And let nme set forth nmy deliberation on
t he human occupancy issue. Then | would like to turn
it to others. And that is there is -- when we talk
about occupancy from a Building Code standard

perspective or even cal culation of occupancy, it is
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di fferent than what the Zoni ng Regul ati ons | ook to and
defi ne as occupancy.

And | think we are charged with | ooki ng at
the Zoning Regul ations. And in order for the Zoning
Regul ations in ny deliberation and review of this, it
woul d nmean an encl osed space that woul d go towards t he
gross square foot or gross floor area, which would
then be calculated into FAR which is a different
el enent than what we are tal king about here in terns
of human occupancy. | think | ooking at, for instance,
maybe another, well, | don't know if that's a good
anal ogy or not.

But it seens to be pushing the |evel of

definition that I don't think it goes in terns of
zoni ng. And so let nme let others provide their
del i beration and we'l|l continue fromthereif thereis
any.

COWM SSI ONER PARSONS: M. Chai rman?

CHAI RPERSON GRI FFI'S:  Yes, M. Parsons?

COW SSI ONER PARSONS: This case is a
precedent setting case. | think we have discovered
through the hearing that the BZA nor the Zoning
Comm ssion has really dealt wth this issue
previously. And to ne that nakes it of a high degree

of significance. And to me, this is about human
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occupancy. And | woul d debate with you, if you will,
over that issue.

You have concluded that it neans encl osed
space. To me, it is a large difference between a
safety railing for engineers or others, custodial
peopl e who are trying to get access to a nechani cal
structure to have a safety railing to get there. That
is the safety of those who need to nmmintain and
operat e or repair nmechani cal structures, which is what
the Heights of Building Act had in mnd to be placed
on the roofs of buildings.

It is quite another matter to build a
recreational facility on the roof, whatever it may be,
and then say well, now we need to encl ose that in sone
fashion with a railing. In this case, the railing
happens to be nmuch nore than a railing. |It's opaque
in nature. And | don't nmean if we took away its
opacity, if that's a word, that it would change ny
m nd. But this is for human use, human occupancy,
human enj oynent, human recreation on this rooftop.

And, therefore, to me, it was not
antici pated by the Hei ghts of Buil dings Act and we are
beginning to interpret that. That gets especially
troubling to ne and | refer to the transcript. You

recall | had to leave early, but M. Etherly had a
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di al ogue with Ms. Brown, which is right on point to a
guestion | wanted to ask, about an Exhibit C in her
petitioner/intervenor's statenent or whatever it was
where we were |ooking at 400 Massachusetts Avenue,
whi ch has not only a recreational aspect on the roof,
but a trellis.

And | know the trellis isn't before us,
but t he di al ogue was when does a railing get too high?
That is if we're sending a signal to the Zoning
Adm nistrator that railings are okay to accommodate
recreational use, then why isn't arailing a little
tall er okay? And as a matter of fact, if we just put
atrellisonit, it's still not human occupancy, but
it inmpacts the view of the building fromthe street,
which is what the Building Heights Act is all about.

And | think that's clearly evidenced in
that Exhibit C1L and M. Etherly's comment. So that,
tome, is the essence of the case. It's what is human
occupancy? And our past interpretation or as the
Chairman just articulated it as being encl osed space,
| think, is a very slippery slope. That this is
somet hi ng not antici pated by the Hei ghts of Buil di ngs
Act and in ny judgnent the permt should be revoked.

CHAlI RPERSON CRI FFI S: Good. Just for

clarification. | understand what you are indicating
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is that although we're not | ooking at that projection
of what you see as a concern of atrellis or atrellis
being called a rail and therefore would be all owabl e
if we found there was no error here. Going in the
different direction then, howis a building to conply
wi th ot her standards and Buil di ng Code standards even
for the enunerated aspects in the Height of Buildings
Act ?

When | have to go up and pai nt ny m naret,
does not OSHA or other Building Codes require a
guardrail around that area?

COWM SSI ONER PARSONS: | have no probl em
with that.

CHAI RPERSON GRI FFI'S:  So | guess then the
point is then how are we defining or how woul d we even
begin to define from a zoning perspective the
di fference between that guardrail and the guardrail
around a patio space or for that matter stairs going
up to the fire sprinkler tanks or ladders up to
chi meys? Do we becone so restrictive that nothing is
al | oned up there?

COMM SSI ONER PARSONS:  No, | try to nake
the delineation between human occupancy for
recreational purposes and OSHA standards in order to

al | ow mai nt enance workers to service sonething that is
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permtted.

CHAlI RPERSON GRI FFI S: Ckay. Ckay. M.
Et herly?

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair. |If | could just foll ow up, because

| agree with M. Parsons to the extent that he
hi ghli ghted an issue that | struggle with somewhat in
this particular case, but | am perhaps in the sane
position as the Chair in trying to assess where kind
of the floor is. No pun intended here, but where the
floor is in ternms of offering suitable direction or
gui dance for future cases.

And perhaps the Chairman's question was
getting at the issue of what would bring this
particular instance into conpliance for you, M.
Parsons, as you | ook at it? Because | agree with you.
| definitely was troubled somewhat by the Exhibit C
and all of the different illustrations of what we have
going on at these various levels. But |I'mjust trying
to get a sense of what's the maxi mumyou would al |l ow
her e?

It sounds Ilike if there is certain
enbel i shments in place on that roof beyond the basic
guardrail, would it for you take it automatically out

of that area of being sinply for safety reasons?
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COW SSI ONER PARSONS:  I'msorry, |' mnot

under st andi ng your point.

BOARD MEMBER ETHERLY: Yes, | guess |'m
struggling with trying to articulate it. What |'m
trying to get at or what nmy concern is is | think
somewhere out there there definitely is a ceiling that
we want to try to set. Wat I'mtrying to figure out
is well, what's the mninmum that would be all owabl e
here? As you |l ook at Exhibit C, for exanple, and you
| ook at sone of the various photos, where would you
draw the Iine? Were does it stop becom ng a safety
i ssue or safety rail and nore of a human occupancy
area?

Is it the trellis that takes it out of
that category? What if it's, you know, sone
decorative posting that is placed up there? So you
woul d have a railing, but you also have some nice
posti ngs that perhaps have sone hanging flower pots.
|"mnot trying to make light of it.

COW SSI ONER PARSONS:  Yes.

BOARD MEMBER ETHERLY: |'mjust trying to
get a sense of what the ceiling would be in terns of
what changes it from safety conpliance to sonething
el se that invokes the Height Act?

COWMM SSI ONER  PARSONS: The only way to
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resolve ny concern is to elimnate the deck

BOARD MEMBER ETHERLY: Ckay.

COW SSI ONER PARSONS: Period. That there
woul d be no recreational use on this roof, because it
requires a violation of the Height Act to get there.

BOARD MEMBER ETHERLY: Ckay.

COWM SSI ONER PARSONS:  Is that --

BOARD MEMBER ETHERLY: That answers ny
guestion. Thank you.

COWMM SSI ONER PARSONS: But if a railing
was needed to get to this nmechani cal penthouse on the
other side to service the air conditioning, it's okay.

BOARD MEMBER ETHERLY: Ckay.

CHAI RPERSON CGRI FFI' S: Understood. | think
the issue with that for nme then is going to our
regul ations and al so going to the Hei ght Act nowhere
was it ever established that we nmeasure the buil dings
to the top of a rail. | nmean, there are other
el ements, other standards for the neasurement of
buil ding height. So I'mnot sure why this would then
touch off the differing point to nmeasure a buil ding.
But let's continue on domm. Ms. Mller?

VICE CHAIR M LLER  Well, just to junp in
on the human occupancy question. To nme, this case

doesn't really turn on human occupancy. | think that
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t he previ ous case did, which dealt with the roof deck.
| think I heard M. Parsons say you |l ook at the deck
as one of the last things he said, and | think that
that's true in that when we | ook at the case before
us, it really deals with the question of the railings.
And do we | ook at that separate fromthe deck, which
| believe we do.

But even backing up from that, | think
that this is a case of statutory construction that
we're looking at the Height Act, in particular 6-
601. 05H, and t hat enumnerates specific structures that
can be erected above the height Iimtations in the Act
and it doesn't Ilist railings, it |lists spires,
m narets, dones and pent houses, etcetera.

And then we get to the question well, can
we construe that as including any other type of
structure that's not included in that specific list?
And we have spent a long tine, | certainly have
| ooking at the legislative history, everything that
has been witten on this Height Act. And wel |,
initially, I was of the view and | am just at the
position of the appellants that well, this certainly
goes above the height |imts and, therefore, it
violates the Height Act. | have cone to a different

concl usi on.
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| have |ooked at past history. W
referenced in footnote 3 of our previous order an
interpretation of a Corporation Counsel opinion that
pent houses over elevator shafts may be construed to
i ncl ude pent houses over stairways. So that was the
first instance that | see, and that was in 1953, where
the Act was interpreted to construe sonething that was
not specifically listed within the provision, but the
Cor porati on Counsel was of the opinion that it was in
the spirit and intent of the Act.

And so that's where |I'm comng from on
this. And we explored that at the hearing. 1Is this
within the intent and spirit and how would an
interpretation including this be different? | don't
think it goes to human occupancy. | think that it's
nore in the nature of safety or an enbel i shnment. And
in searching legislative history, | was surprised to
find that the Ofice of Planning, who usually weighs
in on our special exception and variances cases, but
not appeal cases, actually had taken a position on
safety railings.

And that was in Zoning Conm ssion O der
No. 476, the Penthouse Text Amendnent in 1986, in
which the Ofice of Planning actually noted in its

recommendati ons to the Zoni ng Comm ssion that, and |
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guote, "Necessary railing would be permtted in
exceptionto the height limt and it coul d be desi gned
to act as an enbellishnment in helping to provide a
vi sual cap for the building."

So even though this is precedent here that
we are |l ooking at for the first tine in this context,
O fice of Planning has weighed in on it in the Zoning
Comm ssi on case. And even looking at it even
separately from Ofice of Planning's position, it
| ooks to nme that we're tal king about safety, which is
one of the primary concerns of the Height Act. A
secondary concern is the vision fromthe street. And
third was ventilation and air. And | think that a
safety railing does not violate the intent of the
Hei ght Act in any way and woul d be consistent.

Then the other thing M. Parsons said was
the framers of the Act didn't anticipate this, but
don't think that in 1910 they could anticipate
everything. And | think our job is to see whether
this is precluded by the | anguage that they used or
inconsistent with the intent of the Act, and | don't
see that it is.

And | al so woul d say that we can deal with
these structures as they come and just because a

trellis may be inconsistent, | don't think that has
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anything to do with whether or not a safety railing
iS.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much. And | appreciate you bringing up the
Vernon West 1957 letter from Corporation Counsel that
indicated, in fact, that the Act is not a static
docunent, that it has, in fact, had interpretations
giventoit and | think that is an inportant aspect as
we | ook at this particular piece and | agree with you.

Well, to that point, 1 do find it
reasonable that the Zoning Admnistrator would
interpret the permtting of a guardrail on a conpli ant
bui l di ng as appropriate. Yes?

VICE CHAIR M LLER: The ot her point just
in response to M. Parsons' concern, | don't see how
a Zoning Admnistrator would be able to distinguish
when the permts are before him whether or not or
whet her you shoul d be di sti ngui shi ng what was going to
be happening on the top of a building, whether the
railings were just a service, nechani cal equi pnent, or
whet her or not people could go up on the building for
recreation

CHAI RPERSON GRI FFI'S:  Ckay. QO hers? M.
Mann?

BOARD MEMBER MANN: | do actually think
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that this case turns on the interpretati on of several
itens including human occupancy and safety rail, and
| do agree with M. Parsons that, if | understand his
position correctly, that we my be in danger of
crossing the sort of line that allows unacceptable
structures to be built on rooftops in violation of the
Hei ght Act, but in this particular case | don't think
t hat we have crossed that |ine.

| agree that the safety rail does not
violate the intent of the Act in this particul ar case,
but I do think that that conclusion, ny conclusion
does turn on the interpretation of both human
occupancy and safety rail.

COW SSI ONER PARSONS: M. Chai rman, coul d
| offer sonme rebuttal ?

CHAI RPERSON GRI FFI'S: O cour se.

COWMM SSI ONER  PARSONS: Thank you. The
trouble with being around so long is people say but
you voted for this before. Going back to Order No.
476, | don't have it in front of me, but | suspect ny
name nmay be attached to it.

That case, of course, was dealing with
set backs for penthouses and so forth and while the
O fice of Planning may have reconmended or said that

safety railings could actually be designed as an
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enbellishment to the building, | don't think the
resulting regul ati ons concl uded the sane thing.

The fact that the Act is not static, |
woul d agree. Certainly antennas and di sh ant ennas and
whip antennas and other things have been done,
including the regulations that you just referred to
for penthouses, but in all cases prior to this they
have been dealing with the spirit of the law of
mechani cal devi ces out of necessity being put on the
roof .

You know, we used to put furnaces in the
basenment but we don't anynore. You know, the basenent
is too valuable, | guess. But in response to M.
MIller's point that how could a Zoni ng Adm ni strator
understand whether this railing was for human
occupancy or naintenance, | think it would be quite
obvi ous and evident to the Zoning Adm nistrator.

If there was a catwal k going along the
roof with railings on either side, it was for one
purpose and if there was a deck with a railing around
it, it would be for a nuch different purpose. Thank
you for the tinme. | will yield ny tine back to the
Chai r man.

CHAI RPERSON GRI FFI'S: I ndeed. Thank you

very rmuch
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COW SSI ONER PARSONS:  Not that | had any

CHAI RPERSON GRI FFI S: Ri ght . | ndeed.
It's a fascinating discussion. | know we have al
spent a great deal of time |ooking at what we use
different vernaculars for, but talking about the
spirit, what was the actual intent of this and there
is discussion of that the intent was a life safety
issue, a fire issue.

Then there was of course -- there's that
errant testinony onthe H |l tal ki ng about making this
a horizontal city, so it becane a design el enent of
this. There is all sorts of pieces, | guess as nost
| egi sl ation, that are chucked onto differing aspects.

But | didn't find anything persuasive in
| ooking at it that the intent or the spirit of this
was to stop people frombeing on the roof, but rather
what | saw nore persuasive is that the Hei ght Act was
to make sure that actual |evels, stories froma zoning
perspective, wouldn't be all owed to be put on without
counting towards the building, but is in reality
al I owi ng those which are required for the functi oni ng.

So what does all that nmean? It neans that
| don't think this evenrises to the | evel of what was

anticipated in the spirit or not. And as | say, and
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| absolutely agree with Ms. MIller, this appeal does
not turn on the occupancy and perhaps we have a little
bit of a different understanding of why that is, but
we agree that it is because | don't find that what is
bei ng proposed here with a railing is actually that
which would count towards or calculate as an
occupi abl e space wi th our Zoni ng Regul ati ons or under
t he Hei ght Act.

Very wel | . Is there others that would
like to speak to any of the other issues that have
been brought up of which we have nunerous that we
haven't specifically gotten into? W may not need to,
at this point, but I will open it up for anything
further. M. Mller?

VICE CHAIR MLLER  Well, | just want to
note, and M. Parsons was there, | wasn't citing the
text anmendnent case as that being actually the issue
of the railing being actually what was voted on, but
it was di scussed in those proceedings. And | do think
it's relevant that O fice of Planning didn't discuss
it in the context of human occupancy, that they, in
fact, treated railings as an enbellishnent or even in
t he nature of mechani cal equi pnent.

M. Chairman, | guess at this point then

| will offer a notion and then, if there is further
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di scussi on, we could discuss it under a notion.

And t hat woul d be t o deny Appeal No. 17335
of Kalorama Citizens Association, pursuant to 11 DCVR
section 3100 and 3101, from the admnistrative
deci si on of the Zoni ng Adm ni strator of the Depart nent
of Consuner and Regul atory Affairs. That being that
the roof deck violates the maxi num buil ding height
under subsection 2510. 1. The subject property is
|ocated inthe RR5-DDistrict at prem ses 1819 Bel nont
Road, N. W, Square 2551, Lot 45.

CHAI RPERSON GRIFFIS: | will second the
not i on. Del i beration? Addi ti onal comments, Ms.
MIller? Anything else you would |ike to speak to?

VICECHAIR M LLER No. | would just like
to recogni ze the extreme hard work of all the parties
inthis case and the thorough briefing on the issues.

CHAI RPERSON GRI FFI'S: | absol utely agree.
| think it did. | wuld add to that. | think it |ent
to an awful lot of hours of reading and thought
processes and | know t hat we have had an opportunity,
| can say, in Executive Sessions to discuss all those
and to get themall out and really flesh it out, |
believe, with great adequacy.

Very well. W have a notion before us

t hat has been seconded. Are there other deliberation
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di scussi ons, comments on that? |If not, then | would
ask for all those in favor of the notion to signify by
sayi ng aye.

ALL: Aye.

CHAI RPERSON GRI FFI'S:  And opposed?

COW SSI ONER PARSONS:  No.

CHAI RPERSON CGRI FFI S: Any abst ai ni ng?
Very well. M. My, if you wouldn't m nd?

MR MOY: Yes, sir. Staff would record
the vote as 4-1-0. This is on the notion of the Vice
Chai rperson, Ms. Mller, to deny the appeal, seconded
by M. Giffis, the Chair. Also in support of the
nmotion, M. Mann and M. Etherly. Opposed to the
notion, M. Parsons.

CHAI RPERSON GRI FFI' S:  Good. Thank you al |
very much. M. Parsons, | thank you very nmuch. |Is
there any other business, M. My, for the Board in
this Special Public Meeting?

MR MOY: No, sir.

CHAlI RPERSON CRI FFI S: Very well. Not
noting any other additional business, let's adjourn
t he norning session.

(Wher eupon, the Speci al Public Meeting was

concluded at 10:24 a.m)
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